In  the  Supreme  Court  of  Pennsylvania, 

MIDDLE  DISTRICT. 

Error  to  Common  Pleas  of  Centre  County. 


Lydia  Butler,  widow  of  James  Butler,  deceased,  and  Thomas  But¬ 
ler,  James  Butler,  B.  B.  Butler,  Webner  Butler,  Mary 
Butler  and  Eliza  Butler,  heirs  and  devisees  of  the  said  James 
Butler,  deceased,  Plaintiffs  in  Error,  who  were  defendants  below, 

versus 

Christian  Slam  and  Catharine,  his  wife,  Defendants  in  Error,  who 
were  plaintiffs  below. 


IN  THE  COURT  BELOW.— ABSTRACT  FROM  DOCKET. 


CHRISTIAN  SLAM  and  CATHARINE, 


his  wife, 


vs. 


THOMAS  BUTLER,  Jr.,  Executor  of  &c., 
of  JAMES  BUTLER,  deceased,  with 
notice  to  the  widow,  heirs  and  devisees 
of  the  said  JAMES,  deceased. 


Sd.  fa.  sur  judgment,  No. 
140,  August  term,  1857, 
to  revive  and  continue 
the  lien. 

R.  D.  8571.97. 
Interest  from  May  6.  1858. 
M’ALLISTER  &  BEA¬ 
VER  appear,  &c. 

Served  on  Thomas  Butler,  Jr.,  Lydia  Butler,  James  Butler,  Webner 
Butler,  B.  B.  Butler,  Mary  Butler  and  Eliza  Butler.  Sheriff  A.  84.15. 
Defendants  plead  payment  with  leawe,  &c.  August  term,  1864,  on  the 
trial  list.  November  term,  1864,  on  the  trial  list. 

And  now,  November  30th,  1864,  the  cause  reached  and  trial  ordered 
on,  and  a  jury  of  the  country  called  and  came,  namely:  Daniel  Fleisher, 
Daniel  Runkle,  John  Alexander,  George  Bromgart,  Barnhart  Veideffer, 
John  Foresman,  Joel  Dupes,  F.  F.  Jameson,  Jacob  Marble,  John  Barn¬ 
hart,  Samuel  Shearer  and  A.  C.  Geary,  twelve  good  and  lawful  men  of 
Centre  county,  who  being  duly  sworn  or  affirmed  and  charged  by  the 
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Court,  say  they  find  against  the  executor  in  the  sum  of  $798.02,  and 
against  the  widow  and  heirs  in  the  sum  of  $636.87.  Judgment. 

December  3,  1864,  notes  of  evidence,  bill  of  exceptions  and  charge  of 
Court  filed. 


HISTORY  OP  THE  CASE. 

This  scire  facias  was  issued  upon  a  judgment  obtained  against  the  ex¬ 
ecutor  of  James  Butler,  deceased,  on  the  6th  day  of  May,  A.  D.,  1858, 
for  $571.97,  for  the  purpose  of  charging  the  real  estate  of  the  said  de¬ 
cedent  with  the  payment  of  the  judgment.  To  that  end  the  widow,  heirs 
and  devisees  were  made  parties  in  the  scii*e  facias ,  in  accordance  with  es¬ 
tablished  practice,  under  the  provisions  of  the  act  of  24th  February,  1834. 

To  reach  the  bottom  of  this  case  we  go  back  to  No.  140,  of  November 
term,  1853,  in  which  we  find  Christian  Slam  and  Catharine,  his  wife, 
plaintiffs  in  an  action  of  assumpsit  against  James  Butler.  In  the  absence 
of  the  declaration,  which  could  not  be  found  by  the  prothonotary,  at  the 
time  of  the  trial,  it  was  distinctly  proved  by  a  witness,  who  had  also  been 
a  witness  at  an  arbitration  of  this  suit,  as  well  as  by  one  of  the  arbitrators, 
that  the  claim  therein  set  up  was  for  the  services  of  Mrs.  Slam,  rendered 
James  Butler,  her  grandfather,  before  her  marriage.  The  award  of  arbi¬ 
trators  was  filed  on  the  5th  of  March,  1856,  finding  for  the  defendants. 
On  an  appeal  and  a  trial,  after  the  death  of  James  Butler,  the  jury  found 
for  the  defendant.  Defeated  before  arbitrators  and  defeated  before  a 
jury,  Slam  and  wife  brought  the  suit  against  the  executor  of  James  But¬ 
ler,  to  No.  140,  August  term,  1857,  for  the  very  same  services  for  which 
they  had  failed  to  recover  in  the  former  suit,  alleging  a  promise  of  the 
old  man  to  convey  to  Mrs.  Slam,  in  consideration  6f  her  services,  before 
her  marriage,  a  house  and  fifteen  acres  of  land,  at  the  time  of  his  death ; 
and  secondly,  a  promise  to  pay  one  thousand  dollars  for  her  services,  at 
the  time  of  his  death.  This  latter  judgment,  on  being  removed  by  writ 
of  error  to  the  Supreme  Court,  was  affirmed,  and  in  this  scire  facias 
thereon,  against  the  widow  and  heirs,  to  No.  149,  April  term,  1863,  the 
plaintiff  having  read  in  evidence  the  docket  entries  in  No.  140,  August 
term,  1857,  showing  a  judgment  rendered  in  favor  of  the  plaintiff,  against 
the  executor,  on  the  6th  day  of  May,  1858,  for  $571-97,  rested.  The' 
widow  and  heirs  then,  for  the  first  time  in  Court — then,  for  the  first  time, 
afforded  an  opportunity  of  defending  against  the  claim  of  the  plaintiffs, 
read  in  evidence  the  plaintiffs’  narr,  filed  in  No.  140,  August  term,  1857, 
and  the  record  in  No.  140,  November  term,  1853,  Christian  Slam  and 
wife  vs.  James  Butler;  action,  tresspass  on  the  case  in  assumpsit;  1856, 
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March  5th,  award  of  arbitrators  filed  finding  for  defendant;  April  22d, 
appeal  by  plaintiff  from  award;  1850,  November  24th,  death  of  defen¬ 
dant  suggested ;  1857,  February  4th,  executor  of  James  Butler  substituted 
as  defendant;  1857,  April  30th,  verdict  and  judgment .  for  defendant. 
The  plaintiff’s  declaration  being  lost,  defendants  called  Catharine  Flack, 
who  testified  that  she  was  a  witness  at  the  arbitration,  in  the  lifetime  of 
James  Butler;  that  the  plaintiffs  claimed  for  the  services  of  Mrs.  Slam, 
while  she  was  a  girl  at  defendant's  house — services  before  she  was  married. 
They  wanted  to  recover  pay  for  that,  and  that  the  old  man  (James  But¬ 
ler)  said  it  was  paid.  The  defendant  also  proved  by  Christian  Derr,  the 
only  surviving  arbitrator  capable  of  testifying,  that  the  plaintiffs’  claim 
was  for  services  of  Mrs.  Slam  before  she  was  married;  and  then  called 
Sallie  Simmons,  who  testified  as  follows : — 

“I  knew  Mrs.  Slam  before  she  was  married,  during  the  time  she  lived 
at  Butler’s.  She  lived  as  one  of  the  family;  never  heard  of  any  contract; 
must  be  thirty  or  thirty-one  years  ago  that  she  first  came  to  Butler’s.  Mr. 
Butler  sometimes  got  her  clothes,  and  sometimes  she  got  them  at  his  ex¬ 
pense;  never  heard  that  she  was  hired;  she  was  his  granddaughter;  her 
mother  was  alive  at  that  time. 

Cross-examined. — “She  lived  there  a  good  many  years;  she  might  have 
been  sixteen  when  she  first  came  there;  she  was  a  good  girl  to  work ;  she 
was  dressed  as  well  as  any  farmers  daughter  along  the  Bald  Eagle.” 

And  thereupon  the  defendants  rested  and  plaintiffs  rested.  The  evidence 
being  thus  closed,  counsel  proceeded  to  address  the  jury. 

The  declaration  which  had  been  given  in  evidence,  was  attached  to  the 
record  made  up  for  and  returned  from  the  Supreme  Court. 

After  the  defendant’s  counsel  had  cited  the  authorities  on  which  they 
relied  and  had  concluded  their  argument  to  Court  and  jury,  plaintiffs’ 
counsel,  in  the  concluding  speech,  picked  up  the  record  returned  from  the 
Supreme  Court  and  proposed  to  read  the  charge  of  the  Court  to  the  jury, 
to  show  the  matter  in  dispute  in  the  original  suit  against  the  executor. 
To  the  reading  of  which  defendant’s  counsel  objected ;  which  objection 
was  overruled  and  leave  was  granted.  To  which  defendant’s  counsel  ex¬ 
cepted  and  asked  the  Court  to  seal  a  bill,  which  was  done.  This  consti¬ 
tutes  the  subject  matter  of  the  first  error  assigned.  The  Court  refused 
to  submit  to  the  jury  whether  the  action  instituted  by  Slam  and  wife 
against  old  Mr.  Butler,  in  his  lifetime,  and  the  action  instituted  against 
his  executor,  to  No.  140,  August  term,  1857,  were  founded  upon  the 
same  consideration,  and  withheld  the  evidence  bearing  upon  that  subject 
from  their  consideration;  and  this  constitutes  the  subject  matter  of  the 
second  error  assigned. 

The  charge  of  the  Court  in  relation  to  the  effect  of  judgment,  No.  140, 
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August  term,  1857,  although  apparent  that  it  had  been  based  upon  an 
erroneous  estimate  of  damages,  and  its  conclusiveness  against  the  widow 
and  heirs,  unless  they  had  shown  some  other  reason  than  this  why  it  was 
incorrect  or  should  not  have  been  obtained,  and  in  submitting  to  the  jury 
upon  that  question,  together  with  the  testimony  of  Saliie  Simmons,  Usuch 
facts  as  appeared  upon  die  record  of  the  original  suit,”  constitutes  the  sub¬ 
ject  matter  of  the  third  error  assigned. 

The  answer  of  the  Court  to  the  request  of  defendant’s  counsel,  for  in¬ 
struction  as  to  the  effect  of  the  action  brought  by  the  plaintiffs,  in  the 
lifetime  of  the  testator,  upon  the  question  whether  any  such  special  con¬ 
tract,  as  that  alleged  in  the  plaintiffs’  declaration,  was  ever  in  fact  made, 
constitutes  the  subject  matter  of  the  fourth  error  assigned. 

No  such  contract  having  been  proved,  it  was  the  duty  of  the  Court  to 
instruct  the  jury  that  under  the  pleas  of  unon  assumpsit  infra  sex  annos ” 
and  11  actio  non  accrevit  infra  sex  annos’’  the  plaintiffs  could  not  recover. 
Their  failure  to  give  such  instructions,  constitutes  the  fifth  and  last  error 
assigned. 

M’ALLISTER  &  BEAVER, 

Attorneys  for  Plaintiffs  in  Error. 


CHARGE  OF  THE  COURT. 

Slam  and  wife  vs.  Butler’s  executor  and  devisees,  No.  149,  April  term 

1863. 

At  No.  140,  August  term,  1857,  an  action  of  assumpsit  was  brought  in 
this  Court  by  Christian  Slam  and  Catharine,  his  wife,  against  the  executor 
of  James  Butler,  deceased,  to  recover  damages  for  the  non-fulfillment  of 
an  alleged  agreement  between  the  said  Catharine  and  James  Butler.  The 
declaration  sets  forth  two  special  contracts,  in  one  of  which,  as  it  is  al¬ 
leged,  the  defendant’s  testator  agreed  with  the  said  Catharine  that  in  con¬ 
sideration  that  she  would  live  with  him  and  serve  him  until  the  time  of 
her  marriage,  he  would  convey  to  her  a  tract  of  land,  and  it  is  alleged 
that  in  the  other  he  agreed  that  in  consideration  of  similar  services  to  be 
by  her  rendered,  he  would  pay  her  the  sum  of  one  thousand  dollars.  The 
executor  denied  the  plaintiffs’  allegations,  pleaded  to  issue,  and  upon  trial, 
a  verdict  was  rendered  on  the  6th  day  of  May,  1858,  against  the  executor 
for  8571.91,  upon  which  a  judgment  was  duly  entered.  The  cause  was 
afterwards  carried  before  the  Supreme  Court,  and  after  argument  the 
judgment  was  affirmed.  The  charge  of  the  Court  tends  to  show  that  upon 
the  trial  the  plaintiffs  rested  their  whole  claim  upon  the  contract,  whereby  f 
as  they  alleged,  the  testator  promised  to  convey  the  land  to  his  grand- 
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daughter  for  her  services.  Under  exception  we  allowed  the  plaintiffs’ 
counsel  to  read  the  charge  to  the  jury,  as  part  of  the  record  in  the  origi¬ 
nal  suit,  for  the  purpose  of  shewing  what  was  claimed  on  the  trial.  The 
judgment  thus  recovered  against  the  executor,  is  conclusive  so  far  as  con¬ 
cerns  the  pex-sonal  estate  of  the  testator,  and  as  to  that  its  correctness 
cannot  be  gainsaid ;  and  as  the  law  stood  prior  to  1834,  an  execution 
might  have  been  issued  thereon  both  against  the  real  and  personal  estate 
of  the  testator,  without  further  proceedings;  but  in  that  year  an  act  of 
Assembly  was  passed  which  makes  it  incumbent  upon  a  creditor  of  a  de¬ 
cedent,  who  intends  to  charge  the  real  estate  with  the  payment  of  his 
debt,  to  make  the  widow  and  heirs  or  devisees,  parties  to  the  action.  In 
accordance  with  the  practice  which  the  Courts  have  adopted  under  this 
act,  the  plaintiffs  have  issued  a  scire  facias,  upon  their  judgment,  against 
the  devisees  of  James  Butler,  requiring  them  to  appear  and  show  cause 
why  the  plaintiffs  shall  not  have  satisfaction  of  their  judgment,  out  .  of 
the  land  devised  to  them.  In  pursuance  of  this  writ  they  have  appeared 
and  taken  defence  in  due  and  legal  form,  and  they  are  now  here  alleging 
that  the  plaintiffs  ought  not  to  be  allowed  to  take  the  real  estate  in  execu¬ 
tion.  Now,  in  what  position  do  the  respective  parties  stand  in  this  trial? 
We  instruct  you  that  the  plaintiffs  having  shown  the  judgment  recovered 
against  the  executor,  have  made  out  a  prima  facie  case,  such  as  entitles 
them  to  recover  against  the  devisees,  unless  they  have  shown  some  reason 
why  such  recovery  should  not  be  had,  or.  to  express  the  same  idea  in  other 
words,  the  burden  of  showing  the  judgment  to  be  erroneous  is  cast  upon 
the  defendants,  apd  the  land  devised  to  them  must  be  charged  with  its 
payment,  unless  they  can  show  that  the  judgment  is  wrong  in  whole  or 
in  part.  The  legal  inference  is  that  the  recovery  was  had  upon  the  foot 
of  the  claim  set  forth  in  the  record  of  the  original  action,  and  it  is  com¬ 
petent,  therefore,  for  the  defendants  to  assume  this  and  then  show,  if  they 
can,  that  such  claim  is  not  valid  or  recoverable,  or  that  the  judgment  ren¬ 
dered  thereon  is  for  too  much. 

Two  grounds  of  defence  have  been  assumed  by  the  devisees : — 

First.  That  a  former  action  having  been  brought  by  the  plaintiffs  against 
James  Butler,  in  his  lifetime,  to  recover  compensation  for  the  same  ser¬ 
vices  upon  which  their  present  action  is  founded,  which  after  a  trial  in  this 
Court  resulted  in  a  verdict  and  judgment  for  the  defendant,  the  plaintiffs 
are  precluded  thereby  from  recovering  in  this  suit,  and  should  not,  there¬ 
fore,  have  recovered  a  judgment  against  the  executor.  It  is  well  settled 
that  the  judgment  of  a  Court  of  competent  jurisdiction  is,  when  properly 
pleaded,  a  bar  to  a  subsequent  suit  between  the  same  parties,  wherein  the 
same  matter  is  in  controversy,  and  hence  if  the  claim  set  up  here  was  di¬ 
rectly  in  issue  in  the  suit  brought  against  old  Mr.  Butler,  in  1857,  the 
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plaintiffs  would  be  concluded  by  the  judgment  rendered  in  that  case,  and 
could  not  recover  against  the  defendants  in  this  scire  facias.  The  decla¬ 
ration  in  that  case,  after  diligent  search  made  by  the  prothonotary,  cannot 
be  found,  and  so  we  have  no  record  evidence  of  what  the  demand  of  the 
plaintiffs  in  this  action  was.  The  only  testimony  going  to  show  what  was 
the  matter  in  controversy,  is  found  in  the  evidence  of  one  of  the  arbitra¬ 
tors  and  a  witness  who  was  present  at  the  arbitration.  They  prove  noth¬ 
ing  more  than  that,  according  to  their  recollection,  the  claim  set  up  at  the 
arbitration  was  for  services  rendered  by  Catharine  Slam,  before  her  mar¬ 
riage.  Whether  her  claim  was  founded  upon  an  express  or  an  implied 
contract,  and  if  upon  an  express  contract  what  its  terms  and  provisions 
were,  nowhere  appears  in  evidence.  Now  we  hold  that  where  the  demand 
in  the  former  action  is  apparently  the  same  as  that  embraced  in  the  second 
action,  the  plaintiff  is  put  to  showing  that  the  actions  are  not  for  the  same 
thing,  and  that  the  matter  in  controversy  was  not  passed  upon  in  the 
former  suit.  But  then,  in  order  to  have  this  effect,  there  must  be  enough 
of  proof  to  make  the  similarity  between  the  two  actions  apparent.  An 
examination  of  the  law  on  this  subject,  and  of  the  evidence  in  the  case, 
has  led  my  mind  to  the  conclusion  that  the  defendants  have  not  sustained 
their  allegation  by  proof  that  will  warrant  us  in  submitting  to  you  the 
question,  whether  the  action  brought  against  old  Mr.  Buffer,  in  his  life¬ 
time,  and  the  present  action  are  for  one  and  the  same  thing;  and  we, 
therefore,  feel  it  to  be  our  duty  to  instruct  you  plainly  and  unequivocally 
that  the  defendants  have  utterly  failed  to  sustain  this  ground  of  defence, 
and  the  evidence  in  relation  thereto  is  withdrawn  from  your  consideration. 

Secondly.  The  defendants  have  endeavored  to  prove  that  the  recovery 
against  the  executor  was  for  too  much,  if  indeed  the  plaintiffs  were  enti¬ 
tled  to  recover  anything.  We  have  already  said  that  the  defendants  may 
assume  that  the  finding,  in  the  original  action,  was  founded  upon  the 
claim  set  forth  in  the  record,  (and  that  is  in  fact  the  legal  and  legitimate 
inference,)  and  may  give  in  evidence  anything  tending  to  prove  either 
that  no  recovery  should  have  been  had  at  all,  or  that  it  was  for  too  much. 
Now,  to  this  end,  they  insist  that  the  record  itself  exhibits  an  inherent 
weakness,  which  is  sufficient  to  defeat  this  scire  facias  against  the  heirs» ' 
in  that  it  shows  that  the  plaintiffs  were  allowed  to  recover  what  they  had 
no  legal  right  to  demand;  and  it  is  true,  as  they  say,  that  the  instruction 
given  to  the  jury  by  the  Court,  was  that  the  measure  of  damages  was  the 
value  of  the  land  agreed  to  be  conveyed ;  and  their  assertion  is  true  that 
as  the  law  is  now  understood,  the  true  measure  of  damages  in  such  case 
is  the  value  of  the  services  rendered.  But  then,  the  instruction  given  to 
the  jury  was  right,  as  the  law  then  stood,  and  it  moreover  stood  the  test 
of  review  by  the  Supreme  Court.  It  does  not  at  all  detract  from  the 
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effect  of  the  judgment  as  prima  facie  evidence  of  its  correctness,  as 
against  the  heirs,  that  the  Supreme  Court,  since  the  trial  of  the  original 
suit,  have  departed  from  their  former  ruling,  and  now  hold  the  proper 
measure  of  damages,  in  a  case  like  the  present,  to  be  not  the  value  of  the 
land  bargained  for,  but  the  value  of  the  services  agreed  to  be  rendered  as 
a  consideration  therefor. 

The  judgment  against  the  executor  stands  unreversed,  and  notwith¬ 
standing.  it  is  apparent  that  its  recovery  was  based  upon  an  erroneous 
estimate  of  damages,  it  is  nevertheless  good  and  available  in  this  proceed¬ 
ing  as  well  against  the  widow  and  devisees,  as  against  the  executor,  unless 
they  have  shown  some  other  reason  than  this,  why  it  is  incorrect  or  should 
not  have  been  recovered.  The  recovery  in  this  case,  as  against  the  heirs, 
must  he  governed  by  the  present  rule  in  relation  to  the  measure  of  dama¬ 
ges,  and  therefore,  it  is  clearly  competent  for  them  to  show  that,  applying 
this  rule  to  the  evidence,  the  judgment  is  greater  than  it  should  be.  The 
evidence  bearing  upon  this  branch  of  the  defence  is  not  by  any  means 
voluminous,  and  consists,  so  far  as  we  now  recollect,  in  the  testimony  of 
Sallie  Simmons,  together  with  such  facts  as  appear  in  the  record  of  the 
original  suit.  From  all  the  evidence  on  the  subject  you  will  determine 
what  is  th%  value  of  the  services  rendered  by  Catharine  Slam  to  James 
Butler,  prior  to  her  marriage.  Sallie  Simmons  tells  you  how  she  lived 
with  Mr.  Butler— how  she  was  clothed — how  long  it  has  been  since  she 
first  went  there  to  live,  with  other  statements  bearing  upon  this  branch  of 
the  case;  and  the  declaration  states  the  time  of  her  marriage  with  Slam. 
The  judgment  being  conclusive  against  the  executor,  you  will  of  course 
find  against  him  in  the  amount  of  the  judgment,  with  interest;  and  against 
the  widow  and  devisees  you  will  find  so  much  as  you  think  the  services  of 
Catharine  Slam  were  reasonably  worth. 

After  the  Court  had  concluded  their  charge,  the  counsel  for  the  devi¬ 
sees  requested  us  to  instruct  the  jury  as  to  the  effect  of  the  action  brought 
in  the  lifetime  of  the  testator,  upon  the  question  of  whether  any  such 
special  contract  as  that  alleged  in  the  declaration  was  ever  in  fact  made. 
Whereupon  the  Court  remarked  to  the  jury  that  the  effect  of  that  item  of 
evidence,  upon  the  question  of  the  existence  of  such  a  contract,  depended 
in  great  measure  upon  the  inquiry  whether  the  former  action,  even  though 
it  might  seem  to  embrace  the  same  services  claimed  in  the  present  suit, 
was  instituted  by  mistake  of  the  plaintiffs  or  their  counsel  prematurely, 
or  otherwise  misconceived.  If  such  were  the  case  the  testimony  would 
not  be  of  much  weight.  But  if,  upon  the  other  hand,  the  suit  was  know¬ 
ingly  and  advisedly  brought  upon  a  demand  inconsistent  with  the  contract 
declared  upon  here,  and  was  persisted  in  until  final  defeat,  then  the  evi¬ 
dence  should  be  allowed  much  greater  weight.  If,  from  the  evidence  in 
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the  cause,  you  are  led  to  the  conclusion  that  no  such  bargain  was  ever 
made  by  James  Butler,  your  verdict  should  be  for  the  widow  and  devi¬ 
sees.  But  in  any  event  the  plaintiffs  are  entitled  to  recover  against  the 
executor. 

To  this  charge  the  counsel  for  the  defendants  except  before  verdict,  and 
in  pursuance  of  their  request,  the  same  is  now  reduced  to  writing  and 
filed. 


December  2,  1864. 


SAMUEL  LINN,  President  Judge. 


SPECIFICATION  OF  ERRORS. 

First.  The  Court  erred  in  permitting  the  plaintiffs’  counsel,  in  the  con¬ 
cluding  argument  to  the  j  ury,  to  read  the  charge  of  the  Court  in  the  trial 
of  the  original  suit  against  the  executor,  as  set  forth  in  the  following  bill 
of  exceptions: 

“  Mr.  Hale  offers,  during  the  argument,  to  read  the  charge  of  the  Court 
to  the  jury,  in  the  former  case,  to  show  the  matter  in  dispute  ir^  the  origi¬ 
nal  suit  against  the  executor.  Leave  granted  and  defendants  counsel  ex¬ 
cept,  and  pray  a  bill  to  be  sealed,  which  is  done.” 

SAMUEL  LINN,  [seal.] 

President  Judge. 

Second.  The  Court  erred  in  refusing  to  submit  to  the  jury  whether  the 
action  instituted  by  Slam  and  wife  against  old  Mr.  Butler,  in  his  lifetime, 
and  the  action  instituted  against  his  executor,  to  No.  140,  August  term, 
1857,  were  founded  upon  the  same  consideration;  and  in  withholding  the 
evidence  bearing  upon  that  subject,  from  their  consideration,  as  is  shown 
in  the  following  extract  from  their  charge  to  the  jury : 

“An  examination  of  the  law  on  this  subject,  and  of  the  evidence  in  the 
case,  has  led  my  mind  to  the  conclusion  that  the  defendants  have  not  sus¬ 
tained  their  allegations  by  proof  that  will  warrant  us  in  submitting  to  you 
the  question,  whether  the  action  brought  against  old  Mr.  Butler,  in  his 
lifetime,  and  the  present  action,  are  for  one  and  the  same  thing,  and  we, 
therefore,  feel  it  to  be  our  duty  to  instruct  you  plainly  and  unequivocally 
that  the  defendants  have  utterly  failed  to  sustain  this  ground  of  defence, 
and  the  evidence  in  relation  thereto  is  withdrawn  from  your  considera¬ 
tion.” 

Third.  The  Court  erred  in  their  instruction  to  the  jury  in  regard  to 
the  effect  of  judgment  No.  140,  August  term,  1857,  against  the  executor, 
and  its  conclusiveness  against  the  widow  and  heirs,  and  in  submitting  to 
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their  consideration,  upon  the  question  of  the  measure  of  damages,  to¬ 
gether  with  the  testimony  of  Sallie  Simmons,  such  facts  as  appeared  upon 
the  record  of  the  original  suit;  as  appears  in  the  following  extract  from 
their  charge : 

“The  judgment  against  the  executor  stands  unreversed,  and  notwith¬ 
standing  it  is  apparent  that  its  recovery  was  based  upon  an  erroneous  esti¬ 
mate  of  damages,  it  is  nevertheless  good  and  available  in  this  proceeding, 
as  well  against  the  widow  and  devisees  as  against  the  executor,  unless 
they  have  shown  some  other  reason  than  this  why  it  is  incorrect  or  should 
not  have  been  recovered.  The  recovery  in  this  case  must  be  governed  by 
the  present  rule  in  relation  to  the  measure  of  damages,  and  therefore,  it  is 
clearly  competent  for  them  to  show  that  applying  this  rule  to  the  evidence 
the  judgment  is  greater  than  it  should  be.  The  evidence  bearing  upon 
this  branch  of  the  defence  is  not  by  any  means  voluminous,  and  consists, 
so  far  as  we  now  recollect,  in  the  testimony  of  Sallie  Simmons,  together 
with  such  facts  as  appear  in  the  record  of  the  original  suit.” 

Fourth.  The  Court  erred  in  their  answer  to  the  request  of  the  defen¬ 
dant’s  counsel,  for  instruction  as  to  the  effect  of  the  action  brought  in 
the  lifetime  of  the  testator,  upon  the  question  whether  any  such  special 
contract,  as  that  alleged  in  the  declaration,  was  ever  in  fact  made,  as  ap¬ 
pears  in  the  conclusion  of  their  charge,  which  is  as  follows: 

“After  the  Court  had  concluded  their  charge,  the  counsel  for  the  devi¬ 
sees  requested  us  to  instruct  the  jury  as  to  the  effect  of  the  action  brought 
in  the  lifetime  of  the  testator,  upon  the  question  of  whether  any  such 
special  contract  as  that  alleged  in  the  declaration  was  ever  in  fact  made. 
Whereupon  the  Court  remarked  to  the  jury  that  the  effect  of  that  item 
of  evidence  upon  the  question  of  the  existence  of  such  a  contract,  de¬ 
pended  in  great  measure  upon  the  inquiry  whether  the  former  action,  even 
though  it  might  seem  to  embrace  the  same  services  claimed  in  the  present 
suit,  was  instituted  by  mistake  of  the  plaintiffs  or  their  counsel  prema¬ 
turely,  or  otherwise  misconceived.  If  such  were  the  case  the  testimony 
would  not  be  of  much  weight.  But  if,  upon  the  other  hand,  the  suit  was 
knowingly  and  advisedly  brought  upon  a  demand  inconsistent  with  the 
contract  declared  upon  here,  and  was  persisted  in  until  final  defeat,  then 
the  evidence  should  be  allowed  much  greater  weight.  If,  from  the  evi¬ 
dence  in  the  cause,  you  are  led  to  the  conclusion  that  no  such  bargain 
was  ever  made  by  James  Butler,  your  verdict  should  be  for  the  widow 
and  devisees.  But  in  any  event  the  plaintiffs  are  entitled  to  recover  against 
the  executor.” 

Fifth.  The  plaintiffs  having  failed  to  show  the  existence  of  a  special 
contract  between  James  Butler,  in  his  lifetime,  and  bis  granddaughter 
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Catharine  Shay,  now  Mrs.  Slam,  to  pay  her  for  her  services,  at  his  death; 
the  Court  erred  in  failing  to  instruct  the  jury,  that,  under  the  pleading 
in  the  case,  they  were  not  entitled  to  recover. 

M’ALLISTER  &  BEAVER,  <) 

Attorneys  for  Plaintiffs  in  Error. 


A  BRTEF  OF  THE  ARGUMENT  FOR  THE  PLAINTIFFS  IN 
•  ERROR. 

We  complain  of  the  permission  given  the  plaintiffs’  counsel  (in  the  trial 
below)  in  their  closing  argument,  to  read  the  charge  of  the  Court,  in  the 
former  case,  to  show  the  matter  in  dispute  in  the  original  suit  against  the 
executor.  The  declaration  in  that  suit,  which  was  the  best  evidence  as 
to  the  subject  matter  in  dispute,  was  already  in  evidence.  Why  then  the 
necessity  of  showing  it  by  any  other  means?  It  could  do  no  possible 
good,  and  therefore  should  not  have  been  read.  If  inadmissable,  for  the 
purpose  for  which  it  was  offered,  it  certainly  was  inadmissable  for  any  t 
other  purpose — but  being  once  admitted  it  could  be  and  was  used  for 
other  purposes.  It  not  only  did  no  good  but  did  positive  harm;  it  in 
effect  submitted  to  the  jury  the  facts  and  declarations  alluded  to  by  the 
Court — facts  which  had  not  been  proved,  and  which  the  plaintiffs  did  not 
attempt  to  prove  in  the  course  of  the  trial — declarations  of  old  Mr.  But¬ 
ler  at  the  arbitration,  in  his  lifetime,  which  ought  not  to  have  affected  the 
widow  and  heirs,  unless  distinctly  proved;  it  formed  a  basis  for  argument 
which  was  neither  fair  nor  legitimate — an  argument  to  which  the  defen¬ 
dant  had  no  opportunity  to  reply,  and  which  went  to  the  jury  without 
explanation  or  limitation  by  the  Court ;  in  short  its  whole  tendency  was 
to  mystify  and  mislead  the  minds  of  the  jury,  founded  as  it  was  upon  an 
erroneous  principle  of  law,  and  upon  facts  which  had  no  existence  so  far 
as  this  proceeding  was  concerned. 

We  think  the  second  error  assigned,  apparent.  The  declaration  in  the 
suit  against  James  Butler,  in  his  lifetime,  having  been  lost  or  mislaid,  the 
best  evidence — indeed  the  only  evidence — as  to  the  subject  matter  of  dis¬ 
pute,  was  the  testimony  of  living  witnesses.  We,  therefore,  called  the 
only  living  arbitrator  capable  of  testifying,  and  a  witness  who  had  been 
present  at  the  arbitration,  who  agreed  as  to  their  recollection  of  the  mat¬ 
ter  in  dispute,  to  wit :  the  services  of  Mrs.  Slam  before  her  marriage. 
The  witness,  on  her  cross-examination,  in  answer  to  the  question,  “whether 
the  old  man  did  not  allege  that  the  suit  had  been  brought  too  soon,  that 
they  ought  to  have  waited  till  he  died,”  said  she  “did  not  remember 
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that — that  the  old  man  said  it  was  paid."  This  was  surely  evidence  to 
go  to  the  jury,  particularly  in  the  absence  of  any  proof  whatever  of  a 
special  contract,  as  alleged  iu  the  declaration  in  the  suit  against  the  execu¬ 
tor,  of  which  we  shall  speak  in  our  remarks  upon  the  fourth,  error  as¬ 
signed.  And  yet,  the  Court  instructed  the  jury,  “plainly  and  unequivo¬ 
cally ,  that  we  had  utterly  foiled  to  sustain  this  ground  of  defence/’  and 
withdrew  the  evidence  in  relation  thereto  from  their  consideration. 

The  Court  say,  and  say  truly,  that  the  recovery  of  the  judgment  against 
the  executor,  was  based  upon  an  erroneous  estimate  of  damages,  and  yet 
they  say  “it  is  nevertheless  good  and  available,  as  well  against  the  widow 
and  devisees  as  against  the  executor,  unless  they  show  some  other  reason 
than  this,  it  is  incorrect ,or  should  not  have  been  recovered.”  The  foun¬ 
dation  being  Esifflsd,’  how  can  the  superstructure  remain  ?  The  Court 
seem  to  have  lost  sight  of  the  idea  that  we  are  in  Court  for  the  first  time; 
that  we  came  inta  Court  to  contest  the  plaintiffs’  demand  on  original 
grounds ,  and  that  having  shown  that  the  judgment  against  the  executor 
should  never  have  been  recovered — whether  by  mistake  in  the  law  or  an 
insufficiency  in  the  facts— ^we  are  entitled  to  have  a  case  made  out  against 
us.  The  mistake  in  the  law  is  apparent — the  insufficiency  of  fact  was 
shown  by  the  testimony  of  Mr.  Derr,  the  arbitrator,  and  Catharine  Flack, 
the  witness  who  was  present  at  the  arbitration,  which,  as  we  have  seen, 
was  withheld  from  the  jury  entirely,  and  also  the  testimony  of  Sallie 
Simmons.  In  submitting  the  testimony  of  the  latter  witness  to  the  jury, 
the  Court  submitted  also  such  facts  as  appear  in  the  record  of  the  original 
case.  The  meaning  of  the  Court  is  not  altogether  clear — if  they  refer  to 
that  portion  of  the  record  which  was  regularly  in  evidence — the  narr — 
and  the  judgment  against  the  executor — there  is  no  evidence  on  the  sub¬ 
ject  ;  if,  however,  they  refer  to  the  record,  as  made  up  for  the  Supreme 
Court,  which  had  been  read  by  the  counsel  for  the  plaintiff,  and  the  testi¬ 
mony  produced  at  the  former  trial,  then  they  submitted  facts  which  were 
not  in  evidence  and  which  cannot  prejudice  the  widow  and  heirs. 

We  come  now  to  consider  the  answer  of  the  Court  to  the  request  of 
defendant’s  counsel,  for  instruction  as  to  the  effect  of  the  action  brought 
in  the  lifetime  of  the  testator,  upon  the  question  whether  any  such  special 
contract,  as  that  alleged  in  the  declaration,  was  ever  in  fact  made.  The 
Court  say,  in  reference  thereto,  that  the  existence  of  such  a  contract  de¬ 
pended,  in  a  great  measure,  upon  the  inquiry  whether  the  former  action, 
even  though  it  might  seem  to  embrace  the  same  services  claimed  in  the 
present  suit,  was  instituted  by  mistake  of  the  plaintiffs  or  their  counsel, 
prematurely,  or  otherwise  misconceived.  The  jury  were  thus  left  to  infer 
that  this  action  was  prematurely  or  unadvisedly  brought,  for  there  is  no 
evidence  on  the  subject,  except  in  the  testimony  of  Mrs.  Flack,  which 
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was  withheld  from  the  jury,  and  she  testifies  that  old  Mr.  Butler,  instead 
of  saying  the  suit  was  brought  too  soon,  said  that  the  debt  was  paid.  In 
speaking  of  the  existence  of  such  a  contract,  the  Court  say:  “If,  from 
the  evidence  in  the  cause,  you  are  led  to  the  conclusion  that  no  such  bar¬ 
gain  was  ever  made  by  James  Butler,  your  verdict  should  be  for  the 
widow  and  devisees.”  And  here  again,  the  Court  committed  an  error  in 
submitting  a  fact  to  the  jury,  for  their  finding,  in  regard  to  which  there 
was  not  one  particle  of  evidence  before  them.  A  fact,  too,  in  regard  to 
which  the  Supreme  Court  say  the  evidence  must  not  only  be  clear  and 
satisfactory,  but  direct  and  positive. 

We  could  not  prove  a  negative,  that  such  a  contract  did  not  exist; 
and  the  jury  should,  therefore,  have  been  instructed  that  unless  there 
was  direct  and  positive  evidence  of  such  a  contract,  they  were  bound  to 
find  for  the  defendants. 

No  such  contract  having  been  proved  and  the  pleas  of  “  non  assumpsit 
infra  sex  annos,”  and  “  actio  non  accrevit  infra  sex  annos,”  having  been 
pleaded  by  the  defendants,  it  was  the  duty  of  the  Court  to  instruct  the 
jury  that  the  plaintiffs  could  not  recover  in  this  action,  which  was  for 
work  and  labor  done  and  performed  prior  to  the  year  A.  D.,  1846.  In 
their  neglecting  to  do  so,  we  conceive,  they  committed  error. 

M’ALLISTER  &  BEAVER, 

Attorneys  for  Plaintiffs  in  Error. 
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APPENDIX. 


TESTIMONY. 


CHRISTIAN  SLAM  and' 
CATHARINE,  his  wife. 
vs. 

THOMAS  BUTLER,  Jr.,  ' 
executor  of  James  But¬ 
ler,  deceased. 


No.  149,  April  term,  1863,  sci.  fa.  sur. 
judgment. 

Defendant  pleads  payment  with  leave. 

On  motion  of  Mr.  M’Allister  the  plea  of 
non  assump.  and  payment'with.  leave,  on 
behalf  of  the  widow  and  heirs. 


The  plaintiffs,  to  maintain  the  issue  on  their  part,  gave  in  evidence  as 
follows : — 

No.  140,  August  term,  1857,  Christian  Slam  and  wife  vs.  Thomas  But¬ 
ler,  Jr.,  executor.  May  6,  1858,  verdict  for  plaintiffs  for  $571.97.  In¬ 
terest  from  May  6,  1858. 

At  this  stage  of  the  trial  the  counsel  for  the  widow  and  heirs  ask  leave 
to  add  the  pleas  of  non  asst,  infra  sex.  annos  and  actio  non  accrevit  infra 
sex  annos.  Plaintiffs'  counsel  objects  because  the  jury  has  already  been 
sworn,  and  the  allowance  of  such  pleas  would  change  the  issue.  Pleas 
allowed  to  he  added  and  bill  sealed  for  plaintiffs. 

SAMUEL  LINN,  [seal.] 


No.  149,  April  term,  1863,  Christian  Slam  and  wife  vs.  Thos.  Butler, 
executor  of  James  Butler,  deceased;  Lydia  Butler,  widow  of  the  said 
James  Butler,  and  Thos.  Butler,  James  Butler,  B.  B.  Butler,  Webner 
Butler,  Mary  Butler  and  Eliea  Butler,  heirs  and  devisees  of  James  Butler, 
deceased. 


Plaintiffs  rests. 

The  defendants,  to  maintain  the  issue  on  their  part,  gave  in  evidence 
as  follows: — 

Narr  in  No.  140,  August  term,  1857. 

No.  140,  November  term,  1853,  Christopher  Slam  and  wife  vs.  James 
Butler. 
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CHRISTIAN  SLAM  and  CATHARINE,  ' 
his  wife, 


vs. 

THOMAS  BUTLER,  Jr.,  executor  of  &c.,  of 
the  last  will  and  testament  of  James  But¬ 
ler,  deceased. 


In  the  Court  of  Com¬ 
mon  Pleas  of  Centre 
county,  No.  140,  Au¬ 
gust  term,  1857. 


Defendants  offer  judgment. 

CHRISTIAN  SLAM  and  CATHARINE, 
his  wife, 
vs. 

JAMES  BUTLER. 


No.  140,  November  T., 
1853. 

t.f  < '/  At  U.T /  r4 


To  be  followed  by  proof  that  the  claim  of  the  plaintiffs  therein,  was 
for  the  very  same  services  of  Catharine  Shay,  for  the  recovery  of  which 
the  plaintiffs  are  prosecuting  the  suit  now  trying. 

M'ALLISTER  &  BEAVER, 

Attorneys  for  Defendants. 

Plaintiffs  object  to  the  evidence  as  irrelevant,  and  not  the  best  evidence 
the  nature  of  the  case  admits,  and  not  evidence  at  all  unless  it  is  offered 
to  be  shown  that  this  suit  was  for  the  same  claim,  and  tried  and  decided 
upon  its  merits  in  former  suit. 

HALE  &  HOY, 

Attorneys  for  Plaintiffs. 


Objection  overruled,  offer  admitted  and  bill  sealed  for  the  plaintiffs. 

SAMUEL  LINN,  [seal.] 

1856,  M&ash  5,  g^vard^f  arbitrators  filed  finding  for  the  defendant. 

“  April  22,  httor^eys  appeal  from  the  award. 

“  November  24,  death  of  defendant  suggested. 

1857,  February  4,  executor  of  James  Butler  substituted  as  defendant. 
“  April  30,  cause  reached  and  verdict  for  defendant. 


Catharine  Flack,  sworn. — I  was  at  the  arbitration  in  the  old  man's 
lifetime.  So  far  as  I  could  understand  the  claim  was  that  she  had  not 
been  paid  for  services  while  she  was  a  girl  at  their  house  ;  they  wanted  to 
recover  pay  for  that;  services  before  she  was  married. 

Cross-examined. — Don’t  remember  that  it  was  said  there  that  the  claim 
was  too  soon,  that  they  ought  to  have  waited  till  he  died ;  the  old  man 
said  it  was  paid;  think  it  was  in  1856;  on  the  5th  April. 
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Christian  Derr,  sworn. — I  was  an  arbitrator;  think  the  plaintiffs 
claim  was  for  services  of  Mrs.  Slam  before  she,  was  married.  Ephraim 
Williams  and  W.  C.  Welch  were  the  other  arbitrators. 

Cross-examined. — Don’t  remember  what  the  defence  was. 

1848,  November  23,  will  of  James  Butler. 

1856,  September  16,  codicil. 

1857,  March  5,  probate. 

Book  C,  page  92. 

Saleie  Simmons,  sworn. — I  knew  Mrs.  Slam  before  she  was  married; 
during  the  time  she  lived  at  Butler’s;  she  lived  as  one  of  the  family; 
never  heard  of  any  contract;  must  be  thirty  or  thirty-one  years  ago,  that 
she  first  come  to  Butler's;  Mr.  Butler  sometimes  got  her  clothes,  and 
sometimes  she  got  them  at  his  expense;  never  heard  that  she  was  hired; 
she  was  his  granddaughter ;  her  mother  was  alive  at  that  time. 

Cross-examined. — She  lived  there  a  good  many  years;  she  might  have 
been  sixteen  when  she  first  come  there ;  she  was  a  good  girl  to  work ;  she 
was  dressed  as  well  as  any  farmer’s  daughter  along  Bald  Eagle. 

Defendants  rest. 

Murphy's  Appeal,  8  W.  &  S.  165. 

Atherton  vs.  Atherton,  2  Barr  112  and  113. 

Sergeant’s  heirs  vs.  Ewing,  12  Casey  156. 

10  Casey  418. 

5  Casey  465. 

5  Casey  369. 

Mr.  Hale  offers,  during  the  argument,  to  read  the  charge  of  the  Court 
to  the  jury,  in  the  former  case,  to  show  the  matter  in  dispute  in  the 
original  suit  against  the  executor.  Leave  granted  and  defendant’s  coun¬ 
sel  except,  and  pray  a  bill  to  be  sealed,  which  is  done. 

SAMUEL  LINN,  [seal.] 
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